FMC contends that the condition described in the citation is
authorized by 30 C.F.R. Section 57-12. 32 and in any event, FMC asserts no
violation occurred.

FMC initially contends that a different regulation, 30 C.F.R. Section
57-12.32, specifically authorizes the removal of cover plates during
testing and repairs. And FMC says the citation waa only issued because of
the hazard that the worker might contact the energized portion of the air
conditioner which were exposed because the cover plates had been removed.

(   exception for "testing or repairs" contained in 30 C.F.R. 57.12-32
provides :

Mandatory.  Inspection and cover plates on
electrical equipment and junction boxes shall be
kept in place at all times except during testing
or repairs.

I disagree with FMC's view of the evidence.  The FMC electrician was
sodering at the top right portion of the unit (Tr. 9, Pi),  At that point
the energized portion of the unit were below him and to the left (Pi).
The removal of the bottom cover plate appears completely unrelated and
several feet from the sodering repair.  I agree that the cover plate had to
be removed after the sodering but it was removed in order tcr attach the
high pressure hoses to the valves.  But the FMC electrician indicated he
could have locked out the equipment while he was doing the welding, then
reenergized it, and thereafter checked the pressure (Tr. 20).  These
circumstances render 30 C.F.R. 57.12-32 inapplicable.

FMC cites Bill's Coal Company, 1 MSHC 2088 (1979), a decision by Judge
Forrest Stewart which involves a testing or repairs" regulation similar to
the one relied on by FMC.  In that decision a cover plate had been removed
in order to replace a drive motor.  Judge Stewart vacated the citation as
he concluded that the repair exception applied.  This pivitol fact did not
occur in the instant case.  The record is clear: the electrician did not
have to remove the cover plate to weld the lines (Tr. 13, 14, 15).  It waa
more convenient to do so because after the welding was completed he could
hook up the high side pressure valves and then test the unit.

Repondent has the burden of proving that an exception rather than a
mandatory regulation is applicable.  On this record FMC did not carry its
burden.

FMC further contends that Section 57-12.16 is designed to protect
workers from mechanical rather than electrical hazards.  FMC bases this
view on the grounds that the contested regulation does not refer to
"circuits".  And the succeeding regulation, Section 57.12-17> is designed
to prevent electrical hazards.

A reading of Section 57.12-16 indicates it refers to "electrically
powered equipment," An air conditioner would be such equipment.  On the
other hand Section 57.12-17 clearly refers to power circuits.

1821iousness   of   the violation,   the   size  of  the  business,   number   of
